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Disclaimer

Conformément au réglement (CEE, Euratom) n°® 354/83 du Conseil du 1er février 1983
concernant I'ouverture au public des archives historiques de la Communauté économique
européenne et de la Communauté européenne de I'énergie atomique (JO L 43 du 15.2.1983,
p. 1), tel que modifié par le réglement (CE, Euratom) n° 1700/2003 du 22 septembre 2003
(JO L 243 du 27.9.2003, p. 1), ce dossier est ouvert au public. Le cas échéant, les documents
classifies présents dans ce dossier ont été déclassifies conformément a I'article 5 dudit
reglement.

In accordance with Council Regulation (EEC, Euratom) No 354/83 of 1 February 1983
concerning the opening to the public of the historical archives of the European Economic
Community and the European Atomic Energy Community (OJ L 43, 15.2.1983, p. 1), as
amended by Regulation (EC, Euratom) No 1700/2003 of 22 September 2003 (OJ L 243,
27.9.2003, p. 1), this file is open to the public. Where necessary, classified documents in this
file have been declassified in conformity with Article 5 of the aforementioned regulation.

In Ubereinstimmung mit der Verordnung (EWG, Euratom) Nr. 354/83 des Rates vom 1.
Februar 1983 uber die Freigabe der historischen Archive der Europdaischen
Wirtschaftsgemeinschaft und der Europaischen Atomgemeinschaft (ABI. L 43 vom 15.2.1983,
S. 1), geandert durch die Verordnung (EG, Euratom) Nr. 1700/2003 vom 22. September 2003
(ABI. L 243 vom 27.9.2003, S. 1), ist diese Datei der Offentlichkeit zugénglich. Soweit
erforderlich, wurden die Verschlusssachen in dieser Datei in Ubereinstimmung mit Artikel 5
der genannten Verordnung freigegeben.
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MEMORANDUM

on the accession of the European Communities to the Convention .

for the Protection of Human Rights and Fundémentat Freedoms

INTRODUCTION.

The European Community has an increasing number of direct
legal reitations ‘+h jndividuals. Its activities no longer oniy
concern a certain number .7 ecbnomic categories -~ such as farmers
or professional importers‘énd exporters = but also, each individual
citizeg; It is, therefore. not éurprising to see today a demand
expressed for the powers shi:h belong to'thechmmunity to be counter~
balanced by their formalysubjection to ciearrand welldefined funda=-

mental rights.

The Commission t®lieves that the best way of replying to the
need to reinforce. the protection of fundamental rights at Community
Llevel, at the p;esent stage, consists in the Community formally ad=-
heﬁ%ng to the European Convention for the protection of human rights
and fundamental freedoms of 4th November 1950 (hereafter referred to
as "the European Convention on Human Rights" or "ECHR"). The Commission
in proposing this, does not'disregard the fact that, in the longer
term, the Community should erdeavour to compiete the Treaties by a
catalogue of fundamental rizhts specially adabf?d to the exercise of
its powers. It does not, however, appear possible to achieve this
objective in the short term because of the differences o7 opinion which
exist between the Member States on the definition of ecomomic and social
rights. In order to reinforce the legal protection of the citizens of
the Community immediately and in the most efficient manner possible,
one should rely, in the first place, on the fundamental rights inscribed

e * -/-



stitute on the contrary, ‘a first step 1n tne d1rect1on of that

in the LCPR. In othc- warcq, “the Commun1ty chould adhere as soon

-as possible to this convention and tc the protection mechanisms.

which it contains. The elaboration of a catalogue for the Commun1ty

1tself would in no way be held up. Accession to the ECHR would con-

- objective.

The presenr aemorancum giveé# firs; of all, an outline of
how the question of fundamentan irights has been treated until now -
at Community Level (I). It describes how the ECHR functions (I11) and
the positionvof Community acts in relation to the ECHR in the existing
legal c¢ontext (III). Chapters IV and V contain the arguments which
can be advanéed "for" or aga1nst" accession, while Chapters VI to XI
deal with d1fferent problems of LegaL techn1que.

The memorandum reaches the conclusion that the accession of

the European Community to the ECHR seems desirable for a whole series

of reasons. None of the difficulties which have appeared in this
context seem insurmcuntable. Given the dimension of the action to
be undertaken and its complexity, the Commission considers it necessary,

before setting in motion the appropriate institutional mechanisms, to

. . 7 . . .
- encourage as profound a discussion as possible with all interested

bodies on the bé%is of this memorandum.




I. HISTORY
(]

1. For more than two centuries the history of Europe has been
characterized by constant efforts fo improve the protection of funda-
mental rights. Founded on the human and civil rights declarations of
‘the eighteenth century, all European constitutions tbday contain an
established body of inviolable fundamental rights and freedoms. This
is particularly true of the Member States of the European Communities.
In contrast to the constitutions of some East European countries, the
constitutional orders of all Member States not only recognize essentiatly
the same body of fundamental freedoms, but also provide for the judicial
enforcement of such rights in‘the event of violations. ALl Member
States, aware of their common heritage of ideas and palitical traditions,
have, moreover, become parties to international conventions on human
rights; in particular, they have without exception become parties to
the Eurobean Conventibn for the Protection of Human Rights and Funda=
mental Freedoms, of &4 November 1950. : ‘ , )

The question of the prot{ction of human rights has become
increasingly togicat in the last few years.High level national and European
" Courts have delivered important judgments on the safeguarding of the;e-
rights. In France, the Cour de Cassation recently recognized, in a
fundamental judgment, the validity in national law of the European

Convention on Human Rights.(j) In the United Kingdom, a Bill of Rights

e ' .

(1) Cour de Cassation, Judgement of 5 De;ember 1978 in criminal
_proceedingﬁ'against Chérif BAROUM.
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is envisaged and in Belgium and the Netherlands also consideration

is being given to improving the protection of fundamental rights
against violations by the legislature. At the Helsinki Conference,.
the protection of human rights was the most important demand made

by the Western States; the final act of that conference has awakened
expectations in the Eastern bloc countriee with regard to the granting

of greater freedom.

2. As far as the European Communities in particular are concerned,
their Member States already declared when concluding the Treaty establish-
ing the European Economic Community that the ultimate aim of the
pooling of their economic resources was to preserve peace and Libertyt
The guarantee of a body of fundamental rights and the existence of a
democratic pluralist regime_are among the essential features of the

v " declaration of the Nine on "European Idehtity" adepted in Copenhagen in
1973 and accord1rg to which ”they ere determined to defend the principles
of representat1ve democracy, the rule of Law, social justice-the ultimate
goal of economic progres;:- and respect for human rights. ALl of these

constitute fundamental elements of European Identity”. Both elements

*+ also p(ayed a cen€ral POLEif’determining the attitude of the Community
; o towards European countr1eq wishing to become members. The Heads of
. _', State and of Government solemn'y decLared at the European Counc1L

" meeting of 8 Apr1L 1978 "thdt respect for and maintenance of represen=

“tative dewocracy and human r1ghts in each Member State are essential

(1)
elements of membersh1p of.the_Egropean Communities'

L.

(1) cf. BuLLetih:of the Eurepean Cemmunities NC®3/78, page S.
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3. The Treaties of Paris and Rome are designed primarily as
instruments of economic ‘integration, and probably for this reason,
but perhaps also on account of the restricted powers accorded to the
Community institutions, do not include for the Community its own
catalogue of fundamental rights. Nevertheless, the Court of Justice °
had to deal at a relatively early stage with complaints in which it
was maintained that a particular Community act violated a fundamental
right guaranteed by the constitution of a Member Stafe. In its desire
for-;;;;;fh application of Community law, the Court of Justice
 contented itself in the initial stages of its case law by declaring

in regard to such complaints that it was not one of its tasks to .
ensure that national rules of a Member State were observed, even where

- such rules were of a constitutional nature.(1) Only from the ena of
the sixties could an evolution be discerned in the decisions of the
Court. In two judgements of principle, in 1969 and 1970, it ruled

that respect for fundamentaL rights formed an integral part of the

general principles of Law,.fhe observance of which the Court had to
ensure. The protect1on of fhese r1ghts, while . inspired by the con-
st1tut1onaL traditions common to the Member States, had nevertheless
to be ensured within the framework of the Community's structure and

objectives.(Z) ]

In subsequent decisions the Court of Justice has specified the
criteria according to which it intends to ensure the protection of
fundamental rights at Community level, declaring that "it could not
accept measures incompatible with fundaméntaL rights recognized and

protected by the constitutions’ of Member States.

o/

(1) Judgments of 4 February 1959 in case 1/58 Stork v High Authority
11958/59/ ECR 43 and 17 May 1960 in cases 36-38_and_40/59 Ruhr-
kohlenverkaufsgesellschaften v High Authority /1960/ ECR 857.

(2) Judgments of 12 November 1969 in case 29/69, Stauder v City of Ulm
11969/ ECR 49 and 17 November 1970 in case 11/70 Internationale

Handelgessellschaft £1970/ ECR 1125.




The Court of Justice also stated that "similarly, international

treaties for the protection of human rights, on which the Member

States havé collaborated or of which they are signatories, can supply
guidelines which should be followed within the framework of Commun1ty

Law". - ‘ : N

~ This case law of the Court, through which a whole series of
fundamental rights and general principles of Law have been subsequent-
ly recognized as essential elements of the Community legal order,(?)
has been highly praised throughout the Community. The political insti~-
tutions of the Community supported it in their Joint Declaration on
fundamental rights of 5 April 1977 (3)and have repeatedly stressed the
prime importance they attach to the method adopted by the Court for
developing a means of protection of fundamental rights which is speci-

fically adapted to the requirements of the Community.’

Nonetheless, however satisfactory and worthy of approval the
method developed by the Court may be, it cannot rectify at Least one
of the shortcomings affeéting the legal order of the Communities
through the lack of a written catalogue of fundamental rights : the
fmpossibility of.knouing in advance which are the liberties which
may not be infr%;gedby the.Community Institutions under any circumstances.
The European citizen has a legitimate interest in having his rights
vis-a-vis the Communities laid down in advance. He must be able to
assess the prospects of any possible legal dispute -from the outset
and therefore have at his disposal clearly defined criteria. The fact
that judgments which.operate only ex post‘facto cannot fully satfsfy
this requirement of legal certainty is inevitable in the nature of
things and - as is emphasized here once again - in no way implie§ 

criticism of the Court's approach.
| ..

(1) Judgment of 14 May 1974, Case 4/73, Nold v Comm1ssvon /1974/ ECR 491;

and of 28 QOctober 1975, Case 36/75, Rutili v French M1n1ster of the ﬁ”
Interior /19?5/ ECR 1219.

(2) For details see the Commission's report of &4 February 19?6 on the
protection of fundamental rights in the European Community, supplement
5/76 to the Bulletin of the European Communities, p. 9.

(3) 0J N° C 103 of 27 April 1977, p.1.




The dec1swon by the German Federal Const1tut1onal‘Court, in
its Judgement of 29 May 1974, (1)that, so long as there ex1sted no
'-Commun1ty catalogue of fundamental r1ghts correspond1ng to the German Con-
' st1tut1on, it was ent1tled to decide upon the validity of legatl acts‘
of the Commun1ty - even where these had prev1ously been declared
tawful by the Court of Justice - in the light of the fundamental rights
laid down in the German Const1tut1on 1scerta1nlv1ncompat1ble with the
principle of exclus1ye power of rey1ew by the Court of Justice and of
the unity of Community'lau, but also demonstrates that at least some
- of the h1ghest courts in the Member States cons1der it necessary to

" bind the Commun1ty to a wr1tten text.-

' The Ital1an Const1tut1onal Court d1d not go quite so far in

its Judgement NO 183/19?3 (Z)but d1d nonetheless suggest a similar concern.

"The European Parl1ament and a maJor1ty of writers on the
subJect have, Llike the Comm1ss1on, cr1t1c1zed the decision of the
German Federal Constitutiofal Court. Nevertheless, there has recently )
been increasing support for the 1dea of a wrvtten catalogue of fundamental
_rights for the COmmun1ty. ' ' ' '

- _
R The advantages of such a catalogue are not contested by the
Comm1ss1on, but it is clear that the process of drawing it up will
be a long and exact1ng ‘task. lf it were undertaken too hastily, there
is the fear that it would br1ng to l1ght differences between the
Member States part1cularly w1th regard to econom1c and social r1ghts,
and that agreement would be poss1ble only on the basis of the lowest

» . 3 ..
common denominator. 3 This would represent a retrograde step compared

!
ol o

(1) BVerfGE 37, 271.

(2) Judgment of 27 December 1973 = Case 183/73 Fortini and associates,
Giurisprudenza Costituzionale, 1973, 2406 = Foro Ital1ano, 1974,
I, 315, Giurisprudenza Italiana, 1974, I,1,865.

(3) It should be pointed out in this connection that the first attempts
to incorporate economic and social rights in the European Convention
on Human Rights were not a striking success.
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with the teveL guaranteed by the 00urt of Just1ce of the European
Communities. . -

3.  As a way out of these d1ff1cult1es, the suggest1on of accession
to the ECHR has been put forward from various s1des, and in part1cular '
on the occas1on of a symposwum organ1zed by the Luropean Parl1ament in

~ October 1978 in Florence (cf. also the draft Resolut1on Doc 509/78
subm1tted by the soc1al1st and l1beral groups) |

- In 1ts Report of 4 February 1976 to the European Parl1ament,

" the Commission declared that 1n its view the Community was already

» obliged to observe the human r1ghts embod1ed in the ECHR on the basis
“of the dec1s1ons of the Court, but 1t did not consider it necessary
for the Community formally to accede to thjs.cOnvent1on-‘1) Closer
consideration has recenttyﬁrevealed more clearly to the tommission the
d1sadvantages which arise from the lack of a written catalogue both ..
for the image of the Commun1ty in general and for the protection of the
'rvghts of the European citizen. As a result, thevComm1ss1on has re-
considered its position.ﬁft has considered'the legal and technical
_probLems which would be posed by the accession of the Communit} to the
ECHR and it has come to the concLus1on that there are no obstacles '

to such a step that cannot be overcome.

After a‘thorough‘examfnation of aliAthe_arguments, the Commission
now recommends‘the formal accession of the’European Communities to
the ECHR. .The'decisive'factor in‘itsvview‘is that the ECHR and the pro=-
tection of fundamental rights ensured by the Court of Justice of the
European Commun1t1es essent1aLLy have the same aim, namely the protection

) _ . _ /.
11) Cf. Supplement 5/76 to the Bulletin of the European ;ommunities, p. 15.
|




of a heritage of fundamental and human rights considered inalienable
by those European States organized on a democratic basis. The protec-
tion of this Western European heritage should ultimately be uniform
and accordingly assigned, as regards the Community also, to those
bodies set up specifically for this purpose.

The Commission is aware that the accession of the European
Communities to the ECHR will give rise to not inconsiderable difficul-
ties on account of the Communities' particular structuhe. Before .it
submits appropriate proposals to the Council, therefore, it has con-
sidered it expedient to Launch a discussion on the results of its exa-
mination by means of this Memorandum in accordance with the announcement

que by its President to the European Parliament on 16 November 1978.

4, It should be clearly stated from the outset that accession of
the European Communities to the ECHR does not form an.obstacle to the
preparation of a special Community catalogue, nor does it prevent in
any way the Court of Justice of the European Communities from further de-
veloping its exempbary czse Law on the protectionof fundamental rights
which has always been welcomed by the Commission. As Article 60' thereof
clearly shows, ‘the ECHR is only a minimum code and thus in no way
prevents its contracting parties from developing_almore extensive
protection of'fondamental rights. The Court of Justice will therefore
remain free hot only to apply the method'which it has developed for the
Community W1Lh a view to def1n1ng econom1c and social fundamental rights,
which are barely touched upon in the ECHR, but aLso where spec1f1c
" needs dictate, to go beyond the rights conta1ned in the ECHR. -

_ It should also be pointed out that accession to the ECHR
does not imply aﬁ/ extension of the powers of the Communwty with
- regard to the protect1on of fundamentaL r1ghts, and that it is in no
Qay the intention of thss Memorandum to advocate the extension of the
powers of the Commun1tv vis~a-vis the Member States to cover fundamental

r1ghts wh1ch are not within the scope of the Commun1ty.

.
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1I. The European Convention on Human Rights and its mode of operafion.

Y

Drawn up within the Ccuncil of Europe, the Eurcpean Convention
on Human Rights was signed on 4 November 1950 and came into force on

3 Sepfember 1953, Five protocols were adopted iLater.

The ECHR has been signed by atl members of the Council of

Europe, that is to say all nine Member States of the Community, plus
Austria, Cyprus, Greece, IceLand Malta, Norway, Portugal, Sweden,
Sw1tzertand and Turkey and recently Spain and L1echtenste1n also. With
the exceptuon of Spa1n and Liechtenstein, all these States have also
ratified the convention.

: “ | | | S _ i

_ The European Convention on Human Rights represents a collec~-
tive guarantee at 2 European level of a number of principles set out
in the Universal DecLardt-on of Human Rights, supported by international
judicial mach1nery mak1ng decisions which must be respected by contracting
States. This coLLective and ihternational guarantee is not a substitute
for national guarantees of fundamental rights, but is supplementary
to them. Proceedwngc under the Convent1on 1nvolve three bodies : the
Eurcopean Commission of Human Rights, the European Court of Human Rights

and the Committée of Ministers of the Council of Europe.

. X | ..
(1) It should be noted however that France has not signed the additional
Protocol N 2 and that Italy and the bﬁited Kingdom have not yet
rat1f1ed Protocol N° 4. .o
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a) The European Comm{ssion ofiHuman Rights has mainly a
.m1ss1on of inquiry and conc1l1at1on. If no fr1endly settlement has
' been reached on the bas1s of respect for Human Rights, the Commission .
formulates a legal opinion. The Commission consists of a number of
members equal to the number of contracting parties. These members are
elected by the Committee of Ministers by absolute majority from a
list of names drawn up by the Bureau of the Consultative Assembly of
' fhe Council of Europe; the election is based on proposals made by
each group of representatives in the Consultative Assembly. The hembers,
who are elected for a period of six years, sit in the Commission in
their individual capacity, which ensures genuine independence. The
Commission may deal both with applications submitted by 2 contracting
party (Article 24) and with complainfs made by a person, non-~govern=
mental organization or group of individuals (Article 25); the latter pro-
vision applies, however, only ihsofar as the State complained of"has

. - T T &
expressly recognized the right of individuals to submit appl1cat1ons.( )

: .

———————————————

(1) France, Cyprus, Greece, Malta and Turkey have not so far perm1tted
individual appl1cat1ons. :
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The Commission decides first'on the admissibility'of applica=
tions. If an application is declared admissible and no friendly settle=
ment can be achieved between the parties, the Commission draws up a
report which includes in particular its opinion as to whether there
is a breach of the ECHR. The case may then be referred to the Court
within three months, although only the State making the application
or the State complained of; the State of whom the person concerned is
a national or the Commission of Human R{ghts itself are empowered to .
do this. If the case is not referred to the Court, the Committee of

- Ministers has to take a decision.

b) The European Court of Human Rights is competent to take a
judicial decision which is binding on the parties to the action on
whether in a given case the Convention has or has not been violated

by a contracting State. The Court consists of a number of independentv
judges equal to that of the Members of the Council of Europe. They

are elected by the Consultative Assembly from a list of candidates
submitted by the Member States; each Member State may nominate three

candidates, of whom two at least must be its own nationals. The judges

are elected for a period of nine years.

The Court is competent only if its jurisdiction has been recog-
nized by the contragting parties concerned (Article 46).(1).The Commission
or one of the contrécting parties may refer a case to the Court, but
not.an individual applicant (Articles 44 and 48). It decides on the case
in question by means of a judgment which is final and may award compensa-~

tion to the injured party.

~¢) If the case has not been referred to the Court within three
months of the submission of the Commission's Report, the Committee of
Ministers decides by a two—thirds ﬁajority whether there has been a
violation of the ECHR; at the same time it prescribes a period during
which the State concerned must take the necessary measures. If that
State does not take,éatﬁsfactbry measdres, the Committee of Ministers
has to decide "whatiéffect shall be g%ven" to its original decision.
‘ oo

(1) With the exception of Malta and Turkey all members of the Council
of Europe have accepted the compulsory jurisdiction of the Court.
Spain and Liechtenstein have not yet adopted a position on this point.
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The ECHR contains no prov1s1ons on how th1s should be done, it ment1ons
as a form of sanction only pubtwcatvon of the cOmm1sswon s report '
(Art1cle 32(3)). Many observers consider these quas1-;ur1c1al powers

to be extremely unsat1sfactory on account of the pol1t1cal nature of the’

Committee of Ministers.

111, The relationship of the Community to the Convention on_Human Rights

" - on the basis of the present legal position. -

1. S1nce 1974, atl the Member States of the Communwty have been con~
tract1ng part1es to ‘the ECHR, which has led the Court of Justice of the
European Commun1t1es to derive gu1deL1nes for the constitutional tra-
d1t1ons common to the Member States from the fundamental r1ghts embod1ed
in the ECHR; in other words to use the ECHR 1nd1rectLy as an indicator of
the standard ex1st1ng at Commun1ty level in the field of fundamental

. rights. Although the Court has h1therto avo1ded speak1ng of the Community
be1ng d1rectly bound by the cataLogue in the ECHR, there are good ‘reasons

~ for considering this already to be the case. On the one hand the ECHR
represents a‘m1n1mum standard of the_AgeneraL pr1nc1ples of Law" protected
by the Court of Justice. On the other, it is arguable that the Community,
insofar as powers Have been assigned to 1t by the Member States, 1s
already bound, on the bas1s of the pr1nc1ple of Subst1tut1on, by the
substantive prov1s1ons of the Convent1on on Human R1ghts by reason of §°

the or1g1nal obL1gat1on of the Member States.

2. S1nce the Commun1ty 15 not a contract1ng party to the ECHR, it
seems 1mposs1ble for it to be made the direct obJect of an appL1cat1on

by a State or 1nd1v1dual. Nevertheless ‘the poss1b1L1ty that certain legal
acts of the Community could be made the ‘subject of proceed1ngs before '
‘the Comm1ss1on of Human R1ghts or the Court of Human Rights cannot be
dismissed a pr1or1. Applicants m1ght be above all non-member countries,
which have no access to the. .Court of Justice of the European Communities
and natural or legal persons, who have Lost their case in. proceedings

before the ‘ ) .

o !
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Llatter. This Last possvb1L1ty materwal1sed recentLy;'an employees'

"~ association sought to incriminate all the Member States together

~* concerning a dec1s1on of the Council refusvng it the right to be

represented in the Consultative Committee set up by the ECSC Treaty.

_Admittedly this application was dismissed by the Commission of Human

Rights on 10 JuLy 1978 as 1nadm1ss1ble, but only on grounds reLat1ng

to the particular circumstances of that case. At this stage the poss1-
bility cannot be-excluded thatvthe European Commission for Human Rights
or the Court in Strasbourg will one day take a different view of

the qdestion of the collective responsibitity of the Member States;
having regard in particular to the conseqaenteé which the transfer

of powers of the Member States to the Commuﬁity implies.

3. The danger that Commun1ty acts will be made subJect to control

by the Strasbourg authorities w1thout the Commun1ty havnng appropr1ate

means to defend 1tseLf is evident part1cuLarly in those cases in

which the Member States 1ncorporate into nat1onal Law obl1gat1ons under
Community Law without having any d1scret1onary powers of their own.

A human r1ghts complaint would be directed in such cases against a

specific Member State; and ‘as such ‘would therefore be perfectly admissible.
The oaject of thet complaint would then be, however, disregarding the

possibility of any additional provisions not specifically required under

". Community law, the Community rule behind the national act. The situatign

with such implementing acts is particularly unsatisfactory inasmuch

as the Member State would certainly be unable to rely on the defence that
it was merely fulfilling an obligation under Community law, wHiLe the
Commun1ty, the party ultimately responsible, would, for 1ts part, have
no opportunity to reply to the compLa1nts against it.
4

4, Thus, the Cemmunity runs the risk under the present legal position
that its legal acts could be controlledby the Strasbourg authorities
as to their cbmpatibility with the ECHR, without having appropriate
means to defend the Community posiFion, while the Member States could
possibly be prevéhted from applying those acts. ' _ ' _f

. " ol

.
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IV. The arguments in favour of accession.

s The arguments in favour of the Community becoming a party
to the ECHR may be summarized as follows :

-~

1. Improving the image of Europe as an area of freedom and democracy. '

a) Accession to the ECHR would make a substantial contribution

to the strengthening of democratic beliefs and freedon both within
and beyond the free world. Even more than the Joint Declaration by the
three political institutions of 5 April 1977 ‘1)on the protection of
fundamental rights, it would make clear to the whole world that the
Community does not merely make political declaraiions of intent but

is determined to improve in real terms the protection of human rights

by binding itself to a written catalogue of fundamental freedéms;

b) The accession of the Community to the ECHR is completely

in Lline with the declaration made by the European Council on democracy
on 8 April 1978; in this declaration is was solemnly stated “that
respect for and maintenance‘of representative democracy and human rights
in each Member State are essential elements of membership of the European
Communities”. If réspect for Human rights.is for a State an essential
condition of membership of the Community, then %t is only logical to .

-

bind the Communities themselves to respect such rights.

The accessién of the Community to the ECHR would give increased
significanceto the Copenhagen declaration and would allow the Community
to'ensure the respect 6f the lLegal ,political gnd moral values to which
it is attached. _ . N

/e

(1) 0 4 C 103 of 27 April 1977, p. 1.

e
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2. Strengthening the protection of fundamental rights in the‘Community.

a) = Accession of the Community to the ECHR would clarify the eosit%on
of its legal acts in relation to the ECHR and give them a satisfactory
status; for it is more logical to enable a complaint for violation

of fundamental rights to be made directly against such acts under the
conditions Laid down in the ECHR rather than merely by means of an

‘attack upon the relevant .implementing measures taken by the Member
States; this would then make possible genuine adversary proceedings

in which the Community itself could participate.' The accession of the
Community to the ECHR would moreover restore the legal position in

which the nationals of Member States found themselves before the

transfer of certain powers to the Community.

b) Accession would at least partly satisfy the demand, voiced for
some time, that a written catalogue of fundamental rigﬁts, binding on
the Community, should be established. It is true that the rights con-

" tained in the Convention and in the additional Protocols do not cover
all the .fundamental rights which might possibly be pertinent to the
activitfes'of the Communix}. The méjority of these righfs are neverthe-

_less important for the Community elso. These rights will be guaranteed by

‘a written legal,act providing clear criteria known beforehand by

8
-individuals and the Institutions.

3. Strengthening of institutions.

a) v Access1on of the Commun1ty to an 1nternat1onal mechan1sm of

legal control would underl1ne ats own personal1ty.

e 'Aeeession'to the ConVentien would enable the Community, when
confronfed with criticism concerhing the Qaps'which exist as regards
fundamentat r1ghts, to po1nt not only to the very progressive case law
of the Court of Justice,. but ‘also to its formaL comm1tments within the

| ECHR. The Commuthy would show 1ts w1Ll1ngness to meet all objections.

“'calL1ng 1nto quest1on the compat1b1L1ty of its acts w1th fundamental
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c) F1nally, accession would reduce the risk of national courts
using the absence of a written catalogue of fundamental rights formally
b1nd1ng upon the Community as Just1f1cat1on for reviewing acts of the
Council or the Commission by reference to their national const1tutwons,
and poss1bly declar1ng them inapplicable in the light of those consti-
tutions, thus violating the principle of the un1form1ty.of Community .
- Law. ' | )

V. Arguments against accession.

1. The Community requires its own catalogue. -

It has been contended that the fundamental rights contained in
the ECHR are not relevant for the Community and that, accord1ngly, the.
idea of accession can serve only as an alibi for failure to tackle the
real problem : the preparation and adoption of a catalogue Specielly
adapted to the requirements of the Community.

As will be shown below in point 2, the catalogue in the ECHR

is by no means irrelevant td the Community's needs but at the same time
it cannot be said to be adapted to the requirements_of the Communify on
- all points. On thig matter, however, it has already been pointed out in the

" introduction that the chances of agreeing, within a reasonable period of .
time, on a catalogue specifically designed for the Community, %n parti-g
cular as regards economic and social rights, remain slight. The Community
should therefore adhere to the Convention with the intention of working
actively to enlarge and reinforce the human rights'enshrined therein.

As has already been pointed out above, the accession of the
Community to the ECHR in‘no way precludes the eventual preparation of a

specific Community catalogue going beyond what is reguired by the Convention.

l. - : . . | o/-



‘Moreover, just as it hes'already been faced with the "ne bis indem”

2. The ECHR does not meet:the requirements of‘the Community.

' It is correct that the ECHR is concerned more with the tradi-
tional freedoms than with the economic and social rights which are

more relevant to the Community. Nevertheless, the traditional freedoms

- are also important for the Commun1ty and, furthermore, the Convention

and its add1t1onal protocols do contain a number of economic and social

rights. In terms of potential s1gn1f1cance, the most important probably
are the right to respect for private and fam1ly Life, home and corres-
pondence (Article 8). These rights could be of significance not only in
connection with rules on compet1t1on and pr1ces, but also in relat1on to
prov1s1ons which restrict unreasonably the r1ght of m1grant workers and
members of their family to Live together. As regards freedom of religion
and association, there are aLready pertinent eiamples in the case law of
the Court (1)and not much imagination is needed to see that prbblems could
also arise with regard to the general fredom to hold opihions and to
receive and impart-information and ideas (Article 10). Article 10 could
play a role in connection with both competition law and rules on the

movement of goods; moreover, it has a not . inconsiderable bear1ng on the

relationship of the Commun1ty and 1ts employees.

¢
The proéedUraL guarantees’prpvided for in Article 6 could be
relavant to the procedures by which the Community imposes sanctions.
(2

problem, the Community could equally one day find itself confronted with

the "nulla poena_sine Lege" rule embodied in Article 7 of the ECHR.

./...

(1) cf judgment of 27 oetober 1976, Case:130/75 ~ Prais v Council 179797‘
ECR 1589 and judgment of 28 October 1975, Case 36/75 = Rutuli v
French Minister for the Intertor - /1975/ ECR 1219. _

(2) Judgment of 14 February 1972 Case 7/72 - Boehr1nger v Comm1ss1on
' [1972/ ECR 1281 _
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The right to form any type of peaceful association or trade
union (Article 11) is without doubt an economic fundamental r1ght of
considerable significance. The first Additional Protocol concerns the
protect1on of property and the right to education; the Latter has become
of concern to the Community in Cases 9/74 (1)and 68/74 2)1n connection
with the equal treatment of the children of migrant workers. FihaLLy,‘
there are embodied in the fourth Additional Protocol rights concerning
the free movement of persons which are of particular sighificance for

the activities of the Community.

The often heard claim that the ECHR is only of margina( interest
for the activities of the Community therefore apbearé, all things con-
sidered, to be incorrect. Moreover, in the future, it cannot be excluded
that initiatives may be taken to strengthen the pos1t1on of the European

c1t1zen in the field of economic and social rights.

-

3. The Cémmunity 1s incapable of fulfilling the obligations arising
from ECHR. ‘ . '

It has also been maintained thét, from the point of view both
of the substance of the r1ghts it conta1ns ‘and of the procedures it pro-
vides for, the ECHR is clearly intended for participation by sovere1gn
States and that cértain of the obligations which it imposes c0uld‘not be

fulfitled by the Community in its present form.

‘./.

(1) Judgment of 3 July 1974, Case 9/74 Casagrande v Landeshauptstadt
Minchen /1974/ ECR 7?3.

(2) Judgment of 29 January 1975, Case 68/74 Alaimo v Prefet du Rhone
/1975/ ECR 109. ' '
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a) "It is true that both in the way that it is drafted and in its
origins, the ECHR is intended for participation only by sovereign Statesg
Provisions such as Articles 10, 11, 17, 28, 30, 31 or 64, which use the.
term "State" (which, however, is used in the Convention merely as a
synonym for the term "High Contracting Party'") cannot be applied directly
to international organizations. fFrom a legal and political point of view,
however, the Commission considers that this is no more of an obstacle
than the terms "national security" of "economic well-being of the country”,
which are used in Articles 8 to 11 as a criterion for the Limitation of
certain freedoms by the legislature. The need to restrict fyndamenfat
rights on grounds of a superior common interest applies in principle to
the Community just as it does to the contracting States. Therefore it
should be sufficient to lay down in an accession'protocot (still to be
negotiated) that the Convention, when it uses terms relating specifically -

to States, also applies mutatis mutandis to the European Communities.

- b) ~ One must take into account the objection that the Community is
not a sovere1gn State and for this reason could not fully exercise the
procedural rights embod1ed 1n the ECHR. In view of the necessarily limited
powers of the Community in comparison with those of {tates, it must
indeed be asked whether it is right for the Community to seek full and
equal membership in all respects. In the Commission's view, accession
must serve to extend the rénge‘of legal:remedies available in the event
of violations of fundamental rights by the Community. In other words,
any person who, under the ECHR, has a right to bring proceedings before
one of the.organé of the Convention should also be entitled, under the
conditions laid down in the Cony;ntion, to have legal acts of the
Community examined as to their compatibility with the fundamental

rights embodied therein.
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| As regards the active right " to refer=case5'in'accordance with
lArticles 24 and 48 b,c,d,: of the ECHR, however, one must ask whether the
‘>C0mmunity should acquire these rights. One should at least admit that the
‘_Commun1ty should be able to exerc1se such rights in those cases concer=-
ning violations of fundament al r1ghts by a State which is not a member
of the Commun1ty and where the violation has a spec1f1c connection w1th
the powers transferred to the Community., where it is a quest1on of .
violations of fundamental rights by its Member States which are specifi-
cally related to Commun1ty law, the Commun1ty in any event possesses
adequate means of act1on, under the Treat1es' 1nfr1ngement procedures.
Another quest1on 1s whether the Commun1ty shouLd also refrain
from part1c1pat1ng 1n the work of the organs of the Convention where the
matter in question is of a non-Commun1ty nature : this ouest1on will be
considered below in chapter VI. 1. ' S
c) ' It has also been ctaimed that the Community in its present con-
stitutional form could not execute various obligations-arising from
the ECHR, for exampLe, the effect1ve remedy requirements of Art1cle 13
and the hold1ng of elect1ons at reasonable 1ntervals with a view to the
cho1ce of the leg1slature (Art1cle 3 of the First Additional Protocol)

ca) It is true that the Treaties'provide for no direct remedies against
legal acts wh1ch are addressed to an unspecified number of persons. .
Nevertheless, Article 13 of the,ECHR has never previously been interpreted

~ as meaning that in'the event of a violation of one of the rights embodied in
the ECHR judicial - remedy must exist against every act, including legis-
lative acts. The word1ng of Artwcte 13 requ1res an effective remedy before
‘a national authority. As the Court of Human R1ghts decided in the Gotder'(1)
and Klass <2)cases, among others, it need not necessarily be a judicial -
authority. o ' | v S ' ‘
- o

(1) Judgment of 21 February 1975 Yearbook of the European Conventwon on
. Human R1ghts 19?5, PP. 291 and seq.

(2) Judgment of 6 September 1978.



-

The possibility of an effective remedy is sufficient, particularly, in
the form of appeal to a supervisory authority or the possibiLity of .
preaent1ng counter arguments, but nevertheless one must reLy on the

'total1ty of the remed1es ava1Lable.

'If in this connection one takes into consideration the indirect
remed1es ‘available to any citizen affected by a teg1slat1ve act of the
. Community, such as the examination of such acts by means of prcceed1ngs
under Article 177 and 184 of the EEC Treaty and by way of the claim for
compensation under Abt{cle 178 and the secoﬁd paragraph.of Article 215
of the EEC Treaty,vnb obstacles to accession should arise from Article
13 of the“ECHR. It should moreover be poihted out that the legal orders
of a considerable number of States which have signed the ECHR do not
provide for direct rémedies against legislative acfs. Nevertheless, none
of those States has considered it necessary to enter a reservation in
relation to Article 13. |

cb) As regards Article 3 of the First Add1t1onat Protocol, according
to which the contract1ng parties are obliged "to hold free elections at
reasonable intervals by secret ballot, under conditions which will ensure
the free expression of the opinion of the people in the choice of the
legislature", one may question whether this provision is satisfied by the
Community. In this respect, it must be pointed out that the text of
Article 3 does not reguire the election of the legislative body by direct
un1versal suffrage. Moreover, apart from the special nature of the Legis-
Llative process in the Community, there is no doubt that the choice of the
Members of the Council of the Communities reflects the results of free
elections ensuring the free expression of the opinions of the citizens of
the Member States. In any case, if there are doubts, it would be posswae
4os enter a reservation in tHis respect, on signing the accession protocol
or at the moment of depbsiting the instrument of ratification, to the
effect that the accession of the Community to the ECHR does not affect
its‘present institutional structure. Such reservétions are possible under
Article 64 of the ECHR and have been made with regard to various provisions

of the convention by almost all signatory States.
of o

s e e B e b v . o ar -
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ce) Finally, reference should be made to the problems which, in

this context, m1ght arise for the Commun1ty from Article 14 of the ECHR.
vUnder this prov1s1on, the enjoyment of the rights and fredoms set forth
:_1n the Convention must be "secured without d1scr1m1nat1on", in particular
~ descrimination on grounds of nat1onal or1g1n. In order to avoid possible
'vobJect1ons against the preferential treatment wh1ch is accorded to

" nationals of the Member Statef and which is 1nherent to the nature or the
'Commun1ty, a clar1f1cat1on would probably be necessary in respect of

’ Article 14 of the ECHR. -~~~ SO S .

4. Impairment of the jurisdictional system of the Community.

_‘-It fshsometimesﬁargued that it would be'unacceptable for the
decisions of the Court of. Justice of the Commun1t1es to be subject to
review by some other 1nternat1onal body. Moreover, legal procedures,
‘which are already lengthy as a result of the combination of nat1onal and
Commun1ty remed1es, would be nade subject to further delay.

a) - On closer exam1nat1on, there is noth1ng unusual in the idea that
the dec1s1ons of an "1nternatwonal court" should be subJect to review by
other international bodies. The Commun1tyv1s after all the smaller entity
-in relation to the Council of Europe.'Its legal system may in this respect‘
be considered an internal legal system; It is therefore only logical that

- decisions of the‘Court of'Justlce of the European Communities should be
treated in the framework of the ECHR as decisions of a national court,

. b ' The fact that access to add1t1onal remed1es lengthens the proceed—
ings is.only natural and should be accepted as a Lesser evil in view of
the result1ng 1mprovement 1n ‘the protection of fundamental r1ghts. There

is no reason to fear a delay in the execution of Commun1ty dec1swons,

since ne1ther the lodging of appl1cat1ons ‘with the Commission of Human
Rights nor the br1ng1ng of cases before the Court of Human Rights has

suspensory effect.; : , |
N ' o ’ .l.
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5. Individual right of petitidn and reservations

It has been contended that accession to the ECHR would‘
lead to a real 1mprovement of the legal protection of the c1t1zen
| only if the Community was also to allow individuatl right of pet1t1on '.
against all its legal acts; _}t 1s at present not certain, that such
a decision will be taken. The Community ought, morecover, to state
'whether it intends to take refuge beh1nd the reservations its
Member States have made regardmng this or that provision and if need
be add new ones, or whether it is prepared to accept the Convention

as it stands.

a) . If accession is to bffng about a substantial improvement

in the protection of fundamental rights, it would be desirable, if
not entirely indispensable, for the Community to recognize not only
the competence of the Court of Human Rights but also to allow the
individual right of petition provided for in Article 25 of the ECHR.
wifhout the possibility of the individual right of petition accession
to the ECHR would pr1maﬂ1ty benefit those States which are not
members of the Community. Applications introduced by a Member State
against the Community under Article 24 of the ECHR are hardly conceivable.
one should, moreover, exctude them as Articles 87 ECSC, 279 CEE, and
193 EAEC forbid the Member States to settle disputes concerning the
epplication aﬁd interpretation of Community law in a different manner
from that laid down in the Treaties.

o/



Access1on to the Human R1ghts Convent1on 'should swgn1fy, as far as
poss1ble, that the individual right of pet1t1on in Art1cle 25 ECHR be
allowed. The Comm1ss1on recommends this approach for both pol1t1cal and
legal reasons. It is of the op1n1on, however, that for a trans1t1onal
per1od accession m1ght be env1saged without this possub1l1ty should the

agreement of all Member States to the allow1ng of individual pet1t1ons

not be 1mmed1ately forthcom1ng. Even if the Commun1ty could not 1mmed1ately

accept the 1nd1v1dual right of pet1t1on, access1on would rema1n an im=-

_portant step forward from the political point of view, espec1ally if it

were declared on that occasion tha! the Commun1ty plans to recognize ‘the
individual right of pet1t1on eventually. For the citizen seek1ng JUSt1ce,
there would be an advantage in this at least in that the ECHR would then no
Longer have to be regarded only as an 1nd1cator as to the general legal:
pr1nc1ples of the Member States, but as a legal 1nstrument formally binding
on the Community (cf. Art1cle 228(2) of the EEC Treaty). This would
doubtless encourage the courts of Member States to refer to the Court of .

Justice of ‘the European Commun1t1es more frequently than before guestions

: concern1ng the compat1b1l1ty of certa1n Commun1ty acts w1th the ECHR.

It should also be po1nted out that the negot1at1ons over access1on and

the subsequent rat1f1cat1on procedures w1ll, in any case, take a cons1derable

_ amount of time. The poss1b1l1ty cannot be ruled out that during this period

the Member States m1ght reach agreement on the quest1on of the r1ght of

individual petition.

b)f Because of the various reservations which the'Member States have
made regarding individual provisions upon signature or when depositing

the instrument of ratification, the obligations imposed on them by the

ECHR are not uniform. This might result in certain Member States not

need1ng to comply w1th the _ECHR when' fulf1ll1ng an obligation under Commu-
nity law, while others do. Depending ‘on the type and extent of the Commun1ty s
reservations, the situation might even arise where the citizen concerned
cannot plead the incompatibility with the Convention of a national
implementing measure, but can successfully attack the Community act under=

_lying the measure.
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In the Commission's opinion, such divergences ought not to V P
encourage the Community to enter reservations which go beyond the ;.
extent which is absolutely necessary'having regard to its internal B
structure. If the Community confines itself to'making the few reserva-
tions justified by its specific,nature; there would be no fear of a
conflict between‘the reservations made by the Member States and the
position of the former. 1In the example given, the reservation expressed
by the Member State would, on the one hand, be fulLy respected, while
on the other hand the citizen would be given an opportunity to attack the
Community act directty on the grounds that it conflicts with his fundamental
rights. The Commission therefore advocates that the Community's reserva=
tions in the event of accession be l1m1ted to matters soec1f1c to the ]

Community,

VI. Participation by the Community in the organs of the ECHR.

The préceéding congiderations have shown that adoption'of the fundamental /
rights contained in the bonventicﬂ - apart from certain clarifying statements
as regards Article 14 and Article 3} of the first Additional Protocol = pose
no problems for the Community. Difficultigs do arise, however, over the questicn
how the Community would actually participats in the work of the organs of the
ECHR. Even these difficulties'nevertheless appear upon closer inspection to

be surmountable. ' P

1. Partidpation in the work of the Commission of Human Rights and the Court

of Human nghts

-4

Unlike the Committee of Ministers, members of the Coemmission and the
Court do not represent the contractlng parties and are not instructed by

their Governments; the members of the Commission and the Judges act only

in their individual capa01ty.



. commissioner and judge be appdinted in the name of the Community? -

.Those States which are parties to the ECHR but not members of the

Community therefore have no need to fear that, in cases concerning the
Community, those members of the Commission or judges who are nationals
of the Member States of the Community will unite in favour of the "Community"‘
argument by forming a blocking minority or even the majority(l). For the
same reason, they would not be able to make accusations of "over—represen—
tation" if a member of the Commission and a judge were added in the name of

the Community as suche

There are therefore two possible solutions which may be envisaged for the
Commission and the Court of Human kightss

a) « The first solution would leave untouched the present composition

of the Commission and the Court in Strasbourg..It can be argued in favour
of this arrangement that the addition of a member of the Commission and

a judge in the name of the Community is not indispensable because of the
independent status of the members*of the Commission and the Court. In cases
brought before.the Court, the judge sitting "ex-~officio" in the name of the
Community coul&; for example, be the natisnal of the Member State currently

chairing the‘Council of” the Communities.

One may'aék, howeQer, whether sugh a solufion would not be in contradiction
with the affirmation of.the'interhational'personality of the Community.
Does not the international legdl capacity of the Community, in fact, require
that, ﬁhen~the.intéreéfs and, a:fortiori, the responsibilities of the
Community are being dealt with in the organé of the ECHR, an additional

4

.One'can observe, in fact, that aithoﬁgh the jgdges of the Court of Human

'Rights sit in their individual capacity and not as representatives of their

States, a national judge, that is to'say'a'judge of the country concerned,
must sit as a member of the Chamber. o ' ’

(-

- (1) The Nine figure foday among the nineteen States which have ratified

the Convention; on the completion of the present negociations on the
enlagement of the Community as well as the ratification procedures to
the ECHR in progregs,'the-relation_would_pe twelve to tweptyhone.
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It would therefore seem unacceptable to opt for a solution whereby the
Community as such is not represented within the Commission and the Court.
It must be remembered that the members of the organs in Strasbourg are not

necessar1ly fam1L1ar w1th the cOmmun1ty legal system,

b) . * The only acceptable solution is therefore the second one, whereby a
comnissioner and a judge, both appointed in the name of the Community, would
respectively be part of the Commission and the Court'of Human Rights. ' Their
presence would underline the autonomy of the Community. It would be justified
on the same grounds as the presence of a national frcm each country party to

the ECHR., It is essentiél that every legal system be represented within the

two organs. dat e o o S .

The members of the Commission and the Court of Human Rights act
in a purely personal capacity} the participatidn of the rersonalities,appointed
to the two organs in the name of the Community,in the work of those organs
should in principle extend tolaLL cases before them. It'wéuld,'of course, also
be possible to restrict such participation to p?oceedings,relating to complaints
directed at the Community. This would be‘tantamount, however, to creating
two categories ef'members of the CommiSsion and the Court of Human nghts:
which would, no doub.,\onLy pose oersonal and administrative problems but
might also Jeopard1ze the cont1nu1ty of the case~law. At all events, the
participation of the "representat1ves” of the Community must be ensured in
the case ofequﬂﬂniiohsdire;ted'at measures taken by Member States'to ihplement

binding Community ruLéB,

The appointment of these'personalities_wouLd require a gerogation from
Articles 20 and 38 of the Convention, which lay down that no two members of

~the Commission or the Court of Hum@n Rightsbméy be nationals of the same State.
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2. The Committee of Ministers

Although its functions are duasi~judicial the Committee of Ministers
is a-political body whose members are bound by instructions from their respec-
tive Governments. In view of this dependence and the aLLegiance owed by the.
Member States to the Community, it is hardly conceivabLe that the Community
and the Member States would hold divergent v1ewpoints within the Committee,
of M1n1sters, not only when the Lawfulness of an act of the Council is at isSue,

~ but also in respect of all acts of the Commun1ty. o

Jf‘_ - For this reason,_those contracting partiesito the ECHR'which are
" . not members of the Community might therefore see the Member States of the
:Community bLocking decisions calling into question Community acts. Since,
‘under Art1cLe 32 of the ECHR, the Committee of Ministers adopts decisions by
a two-thirds majority, there is already a bLocking minority with seven votes
on the ba51s of the present number of States members of the COuncit of Europe.

4 .

[ ] .
These difficulties couLd be overcome 1f the Member States of
the Commun1ty and the Community jtself ‘had only one representative.on ‘the
Committee of the Ministers during proceedings relating to Community matters
(e.g. . the current President of the Council), i.e. if the Member States were legal-
ly obliged to withdraw from proceedings ofhthis sort,' This solution
would, however, reduce to an abnormal extent the participation of the v

Member States. It would also set'a dangerous precedent for the exercise .
of mixed'powers within other international organizations. s

. ) ,

. In these c1rcumstances, it would seem appropriate to exclude

totally the Committee of Ministers from proceedings relating to’ Community E
matters. This soLution may appear radicat at first sight, but it would in .

no way preJudice the obJective pursued by means of acce551on.
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It should be remembered aLso, that the proceed1ngs before the Council of

Ministers, were conce1ved for the case of a Member State which has not re-
cognised the Jur1sd1ct1on of the Strasbourg Court. The problem of the repre-
sentation of the Community within the Committee of Ministers loses all practibal
importance the moment the Community recognises the compulsory jurisdiction .

of the Court of Human Rights. Such recognition will, 1in the view of the

Commission, be a matter of course. It would even welcome it if the Commission

of Human Rights, in every case where it declares admissible an application against

a Community act, always referred the case to the Court on the basis of

article 48 a) of the ECHR.

VII. Thé relationship between the _ECHR and the Council of Europe

7 The ECHR is in the formal sense not a legal act of the Council
of Europe. It was, of course, drafted within the Council of Europe, and
it is also true that the Convention makes use of some of the organs

of the Councit. * From the legal point of view, however, it is an
independent mechanism. It ought therefore to be possible to agree to a
derogation from Article 66 of the ECHR, which provides that the Convention

is open only to members of the Council of Europe.

There is no q;ed for the Community to become a member of the
Counc1L of Europe itself. The cooperation between both organizations is
sat1sfactory and it is becoming increasingly close. The Community has
already acceded to several conventions of the cOuncil.of Europe with a
content relevant to the Community. Experience has shown that the members
of the Council of Europe are as a rule prepared to facilitate Community
participation "in such conventions, even if_>this' calls

for certain changes to existing conventions.
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VIII. flettfon procedures

1. Commission of Human Rights

¢ Pursuant to Art1cle 21 of the ECHR, ‘the members of the'

. 'Comm1ss1on of Human R1ghts are elected by the Committee of M1n1sters _
':‘by an absolute majority oi‘mgtes.- Unlike the exerc1se by the COmm1ttee
of its Jud1c1aL functions / may pose probLems, there are no ob;ectvons

. of principle to allowing the Comm1ttee of Mvnwsters to elect the
_ "representat1ve" of the Commun1ty. (See 1n this connection VI. 1(b)
above). To prevent the Member States of the Commun1ty from systemat1~.:

cally overrul1ng the other contract1ng part1es dur1ng such elect1ons

~(which couLd happen espec1alty after the forthcom1ng enLargement of

the Commun1ty), it would appear adv1sabLe to prov1de for unan1mous f ;.
agreement on the appo1ntment -to the Comm1ss1on of Human Rights of the _
member in the name of the Connun1ty, in fact the eLect1ons of members of

the Comm1ss1on of Human R1ghts aLready foLLow that pract1ce.

As regards the preparat1on of the L1st of cand1dates prov1ded
for in Article 21 of the°ECHR, 1t shouLd be cons1dered whether this shouLd
be left to the ConsuLtat1ve AssembLy of the Council of Europe or whether
" a formula shouLd be sought wh1ch, wh1Le ma1nta1n1ng by and large the
existing procedures, guarantees an appropr1ate degree of participation
_ by the European Parliament. in the nom1nat1on of the_“Commun1ty cand1dates“.

2. Court of Human Rights

Pursuant to Art1cLe 39 of the ECHR, the members of the Court ».-
are elected by the ConsuLtat1ve Assembly by a maJor1ty of the votes y
cast from a list of persons nom1nated by the members of the Council of -
Europe. This procedure coutd be foLLowed w1thout any part1cuLar difficulty
for the appo1ntment of a Communwty Judge. A derogation would neverthetess
have to be made from Article 39, so that the Commun1t/, as soon as it becomes
a Contracting Party to the Convention, couLd propose 1ts cand1dates without

be1ng a member of the Counc1L of Europe.

Preparation of thevtist of candidates for the position of
Community judge is an 1nternaL Commun1ty matter. There would therefore

be no need to include a spec1aL prov1svon in the protocoL of accession,
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IX. The defence of the cOmmunity's viewpoint

.

This, too, is an internal matter which the Community institutions :
must settle among themselves. In the Commission's view, the Community '
institutions should be-guided by Article 211 of the EEC Treaty.

X. Special problems

Qf the numerous problems to which accession by the Communities to

the ECHR gives rise, three deserve special mention : the status of the ECHR
]uithin the Community legal order, the effects of accession on the operation of
the ECHR within the legal orders of the Member States, and the question of

how to proceed in cases in which national courts have failed to fulfil their -
obligations to make a reference to the Court of Justice of the European .
Communities. o SR -

1. .~ Under Article 228(2) ofbthe EEC Treafy, aécession_by the Community
to the ECHR would mean that the obligations contained in the ECHR would be
directly binding on the Community institutions;.OnLy the Court of Jhsfice
Jus;ice can in the last analysis fule on the status of the ECHR within the
Community's legal drdgr. It is clear from the previous case=law of the

Court of Justice (1? that one“must.star; from the principle that the ECHR

is higher-ranking\uithin the Community than secondary Community legislation.
2. Since the effects of the ECHR in national law are at present still .
very varied (they range from the completely insignificant to a position of
primacy over national law and even, in the case of Austria to the position
of a constitutional norm). One must ask whether the formal incorporation

of the ECHR into Community law would involve changes as regards its effect
within the national law of theMember States. In the Commissien's opinion,

(1) cf. Judgement of 12 December 1972 in Joined Cases 21 to 24/72,
International Fruit Company v. Produktschap voor Groentén.Zibzg/ 1214
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this woutd not be the case. Accession by the Community to the ECHR can have
implications only for Commuh1ty law as such. Additional obligations would
arise only with regard to the freedom of action of the Community institutiong
‘and eheir Leoistative and administrative functions. The position of Member
states while exercising their own powers would, therefore not be affected by

accession, despite the primacy of Community Law over national law.

.

3.  Under Article 26 of the ECHR, the Commission of Human Rights
may deal with applicatiorsconcerning an infringement of the ECHR only
after all domestic remedies have been exchausted. Since the means

~of defance against unlawful Community acts often consist of a combination

of national and Community judiciat remedies, the question should be

" cleared up of how to proceed in cases in which national courts of last

instance have failed to fulfil their obligation to refer the matter to
the . Court of Justice under the third paragraph of Article 177
of the EEC Treaty. The party concerned cannot himself compel the.
court to make such\a reference. Consequently, Article 26 of the ECHR
could not be used agannst him personally. The essence and purpose !
of Article 26 is, however, to prévent a matter from being brought
before the Strasbourg authorities which has not yet been exhaustively
investigated by the competent naiional courts. In other words, steps
must be taken to ensure that the Court of Justice in Luxembourg .
is able to perform futly the superv1sory funct1ons vested in it by the
Treaties.

Sihce‘it oen haroly be.envisagad that the Strasbourg authorities
would themseLves refer quest1ons to the Court of Justice, it would appear
appropriate to 1ntroduce a procedure whereby the Community is obL1ged, in
cases where the compat1b1t1ty of a Communvty act with the ECHR is 1n question,
m1ts its own con=
CLU57°nS and to transmwt th1s op1nvon together with its observat1ons to ‘the
Strasbourg author1t1es. Th1s pro;edure shouLd be employed both 1n the case

l )
"

6
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| of clear failure by national courts of last instance to comply w1th the
: third paragraph of Art1cLe 177 of the EEC Treaty and in the case of applications
. by non-member countr1es, uh1ch for the1r part, do not. have the opportunity
: to make a reference to. the Court of Justice when they are in doubt as to the
‘conform1ty of a Community act wmth fundamental rwghts.

tL e

Y.15¥, Technical aspects:of aoéession'_' ‘.’;m_f‘t”f S B .

.1;1 . As aLready 1nd1cated in Chapter vii, accession by the Community
to the European Convention necess1tates derogat1on from Art1cle 66 of the
:',ECHR. This derogat1on ¢ould be - 1ncluded 1n'ﬂsaccess1on protocoL, i.e., be

agreed at the same time as the other amendment s wh1ch w1LL be ‘necessary as

a result of accession (e g., to ArticLes 20, 38 and 39).
. ' 3 .

2. The Legal bas1s for accession couLd be prov1ded by Art1cLe 235

of the EEC Treaty, Art1cle 203 of the Euratom Treaty and Art1cle 95 of

"the ECSC Treaty, wh1ch enable appropr1ate provisions to be adopted if -

an action appears, necessary to ach1eve one of the ob;ect1ves of the '

Community. It is the objectives of the Commun1ty as a whole that the

proposed act1on is 1ntended to ach1eve, the.activities uncertaken by the
Community institutions under ‘the Treat1es cannot henceforth be brought

to a successfuL conclus1on - because of the demands made by publ1c op1n1on certain

‘supreme courts and leading author1t1es as wetl as the constitutional B o
principles of all the Member States of the Community = without effect1ve

-3

protection of fundamental r1ghts at Communlty Level. - Such action is.

moreover in line with the last part of the Preamble to the EEC Treaty

and with the solemn declarat1ons of 5 Apr1l 1977 and 8 Apr1L 1978.

3. . The negot1at1ons w1th the contracting States to the European »

Convention should take place on the bas1s of d1rect1ves laid down by the
: Council of Ministers on a proposal from the Comm1ss1on.  The European,
;;Parl1ament would naturally be consul ted after the concLus1on of the negot1a-
£t1ons. In v1ew of the matters' 1mportance, however, it would be adv1sabLe v
“also to consult ParL1ament at the start of negot1at1ons, s1nce it has shown '

PR

~a part1cular 1nterest in th1s quest1on aLL aLong._
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4,  As already indicated, the negotiations concerning accession by
the Community to the Convention will certainly take several years. The
necessary amendments to the Convention will at all events become effecfive
only after they have been approved by the current Members of the Convention
in accordance with their national constitutional rules. This means that
accession by the Community to the ECHR will be possible only if

' all the signatory States, including the Member States of thé
Cdmmunity, agree to it.



