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Disclaimer

Conformément au réglement (CEE, Euratom) n°® 354/83 du Conseil du 1er février 1983
concernant I'ouverture au public des archives historiques de la Communauté économique
européenne et de la Communauté européenne de I'énergie atomique (JO L 43 du 15.2.1983,
p. 1), tel que modifié par le réglement (CE, Euratom) n° 1700/2003 du 22 septembre 2003
(JO L 243 du 27.9.2003, p. 1), ce dossier est ouvert au public. Le cas échéant, les documents
classifies présents dans ce dossier ont été déclassifies conformément a I'article 5 dudit
reglement.

In accordance with Council Regulation (EEC, Euratom) No 354/83 of 1 February 1983
concerning the opening to the public of the historical archives of the European Economic
Community and the European Atomic Energy Community (OJ L 43, 15.2.1983, p. 1), as
amended by Regulation (EC, Euratom) No 1700/2003 of 22 September 2003 (OJ L 243,
27.9.2003, p. 1), this file is open to the public. Where necessary, classified documents in this
file have been declassified in conformity with Article 5 of the aforementioned regulation.

In Ubereinstimmung mit der Verordnung (EWG, Euratom) Nr. 354/83 des Rates vom 1.
Februar 1983 uber die Freigabe der historischen Archive der Europdaischen
Wirtschaftsgemeinschaft und der Europaischen Atomgemeinschaft (ABI. L 43 vom 15.2.1983,
S. 1), geandert durch die Verordnung (EG, Euratom) Nr. 1700/2003 vom 22. September 2003
(ABI. L 243 vom 27.9.2003, S. 1), ist diese Datei der Offentlichkeit zugénglich. Soweit
erforderlich, wurden die Verschlusssachen in dieser Datei in Ubereinstimmung mit Artikel 5
der genannten Verordnung freigegeben.
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EYPL MUATOR . MEMORANDUM

i For tne_beriod T Jily 1976 ts 30 Jure 1460 the basic isogluccase
"chulaticn (1).(asvaﬂonded by Regulniion (ZEC) No 1253/79(2))
‘establisred a-quot; syrdem ahel:mous to that applied to sugar during
‘the same’ period. fre introduotibn of'such a regtme for 1soglucose was
provided for in Regalat on (FRC) No 129?/79 follow1ng a.Judgement b}
~the European Court of uustlre on 25 October 1978 which, under the
‘terms of Article 177 of the EEC Treaty (reference for a prelnmlnary
"ruling), pronounced con the clalm by three 1soglucose producing
undertakings that Regulatlon (EEC) No. 1111/77 was invalid to the
‘extent that its Articles 8 and 9 1mposed a production levy on
. isoglucose of 5 UC per 100 kg of dry matter. The Court declared that -
’ this levy breached the general pr1nc1p1e of non-discrimination’ within
“the meaning of Artlcle.UO(B) of the EEC‘Treaty, mainly on.the ground .,
" that the production levy'on sugar“appliedmonly to “B"vsugar and thus
S '*he sugar manufacturers had the possvblllty of reduclng the charge
,represented by the levy -by llmlting the1r production., The Court also
p01nted out that under the common organlsatlon of the markets in the
- sugar sector about 60% of the average charge represented by the
: productxon levy was borne by the beet growers and’ that because thfs :
element had not been taken into cons1derat1on the charges borne by the v

~sugar manufacturers had been materially over-estimated

-

M ‘In the llght of thvs judgement the Council on a proposal from the )

”vCommlss1on and after consultatlon w1th Parliament, adopted Regulatloni
(EEC) No 1293/79 which’ 1ntroduced, in partlcular, a system of .
production quotas for 1sog1ucose based on the provisions in force in'
the sugar sector._ In an -effort to avoid any discrimination between
the two seetors or between undertaklngs produclng isoglucose these

" quotas were determined by reference, on the one hand, to the actual .
production of each undertaylng in the most recent p0351b1e reference ';

'period after the Court's Judgement in which the dlssua31ve effect of

. the levy no. longer existéd, and s on the other, to the technical annual

_productxon capaclty of each’ undertaklng.g

_‘(1) 0J No L 134, 28.5.1977, p. 4
. (2) 0J No L 162, 30.6.1979, p. 10 -



-2 -

Hence for the period 1 July 1979 to 30 June 1980 each

_1soglucose-producing undertaking established in the Community was

allocated a basic quota equal to twice its actual production in the
period 1 November 1978 to 30 April 1979. To this basic "A" quota was
added a "B" quota equal to 27.5% of the basic quota on condition that
the sum of the "A" and "B" quotas should be neither less than 65% of
the technical annual production 6apacity of the undertaking in
question nor more than 85% of that capacity. ~ Consequently, provision
was made (as in the case of "B" quota sugar) to charge a production
levy on "B" qﬁota isoglucose. Taking account of the Court's judgement
of 25 October 1978, the amount of thisblevy was limited to the
proportioﬁ of the lev& on "B" quota sugar borne by the sugar

‘manufacturers (i.e. about 40% of the sugar levy). Finally, the

Regulation also defined the stétus of "C" isoglucose. For the rest,
Regulation (EEC) No 1293/79 brought the system of export refunds for
isoglucose into line with that for sugar syrups, and it repealed the

previous production levy system for isoglucose with effect from 1 July

1977.

" To the extent that it provided for a production levy system for

isoglucose by inserting a new Title II (Articles 8 and 9) in the basiec
isoglucose Regulation (EEC) No 11T1/77, Regulation (EEC) No 1293/79
was the subject of a claim for its annulment made to the European

Court of Justice by two other isoglucose-producing undertakings.

In essence such a regime, according toythe plaintiffs, violated the
legal principles of competition, the principle of proportionality, and
the brincipie of equality of tréatment, and created a discrimination
between sugar producers and isoglucose producers, and between
isoglucose producers themselves. In addition, the plaintiffs invoked
errors of substantial form, in which they were supported by the
European Earliament as the intermediary, in that Parliament had not

been consulted in accordance with Article 43(2) of the EEC Treaty.

In its judgements of 29 October 1980 the Court rejected all ‘the basic
complaints invoked by the plaintiffs. The grounds for these

Jjudgements can be summarised as follows:
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"a) Re the violation of the principles of the law of competition:

The Court stated that the establishment of a system of undistorted
competition was. not the only ‘objective laid'down in Article. 3 of the

EEC Treaty, whlch also prov1des, in partlcular, for the establishment

‘tof a common agrlcultural policy, and that- the authors ef the Treaty,

'realising that the simultanecus pursu1t of these two obJectlves could

_at certaln times and in certain circumstances, be dlfficult had

provided that the Treaty prov151ons relating to the rules of
competition were applicable to the production of and trade in
agricultural products only to the extent determlned by the Council ’
having regard to the obgectlves laid down in Article 39 of the EEC
Treaty. The Court concluded that these considerations 1ndicated at

one and the same time the primacy of the agricultural policy over the

- objectlves in the Treaty relatlng to competltlon and the power of the

‘Council to dec1de to what extent the rules of competition should apply .

in the agrlcultural sector. ’The Court added that‘in exercising this

~ power, as in the implementlng the whole of the agricultural policy,

- the Council retained a large measure of discretion and that in

b)

establishing the regime -for isoglucose 1n the present case the Council

- .

had not exceeded this discretlonary power.

Re ‘the breach of the proportlonallty prin01ple

The Court regected thlS complalnt It took the view that the'

plaintiffs' argument that the Council had obstructed the rational use <

-of their productlon capacitles was not, well- founded 51nce their actual

. production dld not even reach their allotted maximum quotas, that the

plaintlffs ought not to expeot ‘the Counoil to take account of the
motivations of, and commercial options open to, each 1ndividua1
undertaking when it adopted measures in the. general interest of '
avoiding a situation in which the uncontrolled productlon of
isoglucose could put the Community s sugar pollcy at rlsk'>and

finally, that it was incorrect to maintaln that no_ restrlctlve steps :

;:had been taken against the suvar 1ndustry and that in any case, the,

scope for action in respect of that 1ndustry was limited because the
Council had to have regard. to the maintenance of a fair standard of

liv1ng for those engaged in agriculture. ‘vf~'
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¢) Re the breach of the principle of equality of treatment:

d)

The Court rcjected this comblaint. It held that - taking account of .
the fact that isoglucose production had contributed to an increase in
sugar surpluses and that it was(bermissible to apply restrictive
measures to such production - it was open to the Council to adopt
whatever measures it judged appropriate having regard to the
similarity between the two markets and to their interdependence as .
well as to the spécific‘natu}e of the market in isoglucose; and,
finally, that it was a question of the Council being faced with the
delicate situation for the Community's sugar policy created by the
production of isoglucose and having to intrbduce as quickly as

possible a transitional-regulation.

Re the discrimination between sugar producers and isoglucose producers

" and between isoglucose producers:

The Court rejected these complaints also. It considered that the
differences, referred to by the'plaintiffs, beﬁween the provisions
weke accounted for‘by the differences between the two industries from
which the Council, in exercising ité powér of discretion, had drawn
the inferences. The Court added that after its first judgement on 25
October 1978 the isoglucose-producing entérprises had reacted

differently but the Council was not to be blamed for not having taken

" into account. the commercial options and internal policies of each

individual undertaking when adopting measures in the general interest
of avoiding a situation in which thé'uncontrolled production of

iéoglucose could put the Community's sugar policy at risk.

In rejecting all these complaints the Court established that
Regulation (EEC) No 1293/79 is in basic conformity with Community law.

Nevertheless, the Court annulled the Regulation and upheld the claim
of error of substantial form on the ground that the Opinion of the
European Parliament. as required by the third subparagraph of Article

43(2) of the Treaty,:was not obtained.

In essence the Court's view here was that-the consultation required by
the third subparagraph of ‘Article U3(2) of the Treaty is the means

whereby Parliament can effectively participate in the Community's

" legislative process. .The Court added that this requirement was an

essential element in the institutional balance sought by the Treaty

and that it was a reflection, albeit a limited one, at Community level

y
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+

of a fundamental democratlc prln01ple according to whlch the people
partic pate in the exercise of pOWcP via a representative Assembly

The Court concluded that the regular consultation with Parliament in

. the cases. prescribed by the Treaty therefore constitutes a substantial

‘formality, the non- observance of which would lead to the annulment of

the: actlon concerned The Court stated that in’ the present, case an

.- observance of this consultation requirement would imply the expres31on'

by Parllament of an Oplnlon and that thls requirement could not be

‘regarded as having been fulfilled by a simple request by the Council

. for Parliament's view because, according to the Court the Council had_

‘not,exhausted all the possibilities of obtaining Parliament's v1ew,

had not requested that the matter be dealt:withlunder the urgent -

' procedure” and had not utilised the possibility“offered by Article 139

of the Treaty to request an extraordlnary se331on of Parllament.

v although on 1 March and 10 May 1979 the Office of the Parllament had :

drawn theACounc1l s attention to this p0351b111ty. ,f

In the llght of the annulment of Regulation (EEC) No 1293/79 on the

‘ground of error of form, and ‘having regard to the Court's judgement of -

29 October 1980 the Commlsslon now proposes that the Council, after.

consultation with Parliament under .the urgent procedure, should

. relnstate retroact1vely from 1 July ]979 the prov151ons contalnod in
lthe annulled Regulatlon whlch accordlng to the Court, are in bas1c AR

'conformlty w1th Communlty 1aw. It is both urgent and essential to do

this in, view of the situation 1n respeet of the perlod 1 July 1979 to. B
30 June 1980 created by the Court s annulment. ‘The Council should bevn

‘ﬁl__aware that the representatives of the Member States on'the Manapement

Comnlttee have been notlfled of the Comm1s31on s intention to make

 this proposal to the Coun01l In the meantine, pendlng the Council‘

- collected.

" decisions. 1n this matter, it'is 1nappropr1ate to continue to charge a

productlon levy on B isoglucose or. to relmburse the levy alreadv

(

In addltlon, the Comm1531on deems it necessary to make a further

‘ Council Regulation (EEC) No 1592/80 .. Article 2 of that

proposal about the prov131ons concernlng isoglu ose contalned in )

(1)

P
N L. ¢

(1) 0J No L 160, 26.6.1980, p. 12
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Regulation lays.down that "Article 9 of Regulétién (EEC) NB M11/77

. shall apply during the period 1 July 1980 to 30 June 1981." and that
"The basie quota 'of each isoglucose-producing entgrprise for the
period 1 July 1980 to 30 June 1981 shall be that épplicable during the
period 1 July 1979 to 30 June 1980.". '

The effect of the aforementioned Article 2 of Regulation (EEC)

No 1592/80 is to apply during a supplementary period of 12 months the
isoglucose production regime laid down in Regulatién (EEC) No 1293/79,
now annulled by the Court (this Regulation having, in particular,
 inserted a new Article 9 concerning this regime in Regulation (EEC)
No 1111/77). The Commission therefore proposes that in order to
‘remove any Jjuridical doubt concerning this provision in Regulation
(EEC) No 1592/80 the Counéil should, after consultation with
Parliament under\the urgent procedure, confirm the said Article 2 and,
to avoid all ambiguity, should state that the text so confirmed will
henceforth refer to the new Article 9 of the Regulation which will
replace Regulation‘(EEC) No 1293/79 (the aim of thé first‘proposal).

. These twé proposals aim retroactively to re-establish, or to render
more precise, the current provisions. They involve no new financial

implications for the Community budget.



ProposaL for a ‘
‘ COUNCIL REGULATION (EEC)-
_amending Regulatlon (EEC) No 1111/77" - -

laying ‘down common prov131ons for isoglucose

THE COUNCIL OF THE EUROPEAN COMMUNITIES

Having regard to the Treaty establishlng the European Economic Community, -
and in particular Article 43 thereof, —

,Having regard ‘to the proposal from the Comm1351on,

Hav1ng regard to the opinlon of the European Parliament(1)
'Whereas Council Regulation (EEC) No 1111/77(2)

[

in the version as 1ast amended by
'-Regulation (EEC) No 1293/79(3), provided for the application of a .

' system of production quotas for the period from -1 July 1979 to- 30 June

\ . —

o Whepeas in Cases 138/79 and 139/79 the Court ‘of Justice of the European

" Communities, on 29 October 1980, annulled Regulation (EEC) No 1293/79,

' whlch amended Regulation (EEC) No 1111/77, on the ground of an1nfr1ngement of an
essent1al. procedural requirement due to- the absence of an op'amon of the Parl.1ament as.
required by Artxcle 43 of the Treaty; whereas, -in rejectlng all the‘_
alleged - breaches o of the prlnc*ple of the law ‘of competltlon,’>
of the principle of proportlonality and of “f non- dlscrlmlnation invoked

' against the system of productlon quotas’ introduced by Regulation. (EEC) No
1293779, the Court affirmed that the latter Regulatlon was in basie

. conformity w1th Communlty 1aw, whereas it is therefore appropriate to

re1ntroduce retroactively the prov131ons of Regulatlon (EEC) No 1293/79 and

. to repeaL the provisions of T1{ée II of Regulat1on (EEC) No 1111/77 as amended
by Regulation (EEC) No 1298/78 , : ‘

HAS ADOPTED THIS REGULATION:.,

{1) oJ No C '

. (2) 0J No L 134, 28, 5. 1977 p. U
"(3) 0J No L 162, 30.6.1979, p. 10~
(4) 0J No L 160,_17.6.1978, p. 9. -



Regulation (EEC) No 1111/77 is hereby amended as follows:

1. Article 4(1) is replaced by thé following:

"Article U4

1. Provision may be made for an export refund for the products listed‘in
Article 1 when unprocessed and for isogldcbse falling within
subheading 17.02 D 1 exported in the form of the goods listed in Annex
1. '

The level of the refund shall be determined per 100 kilograms of dry
matter, taking into account the following in particular:. ’

a) the export refund fixed pursuant to Article 19(1) of Regulation
(EEC) No 3330/74 for the products referred to in Article 1(1)(d) of

e

that Regulation; ‘ SRR
b) the economic aspects of the proposed exportations.

When the refund is being fixed, accohnt may be taken of the need to
\establiSh a balance between the use of Community raw materials in the °
manufacture of processed goods for export to third countries and the

use of the préducts of such'countries brought in under inward

processing arrangements.®.

2. TitLe'IIlis hereby repealed with effect from 1 July 1977.

3. The following Title shall be inserted after Article 7:

(1) 0J No L 160, 17.671978, p. 9
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. - -does not exceed 85%,

Quota Arrangements

" Article 8

"Article 9 shall apply for the period 1 July 1979 to 30 June 1980.°

ﬁrtlcle 9

For the period referred to in Article 8 a basic quota shall be :
allotted to each 1Sﬂglucose-producing undertaking established in the
Communlty. ' : : ‘ :

Without prejudice to_the'application of paragraph 3, the‘basio quota

of each such undertaking shall be equal to twice its- production, as

establlshed under this Regulatlon, durlng the period 1 November 1978

. to 30 April 1979 I e . .

. To each undertaking haV1ng a ba31c quota there shall also be allotted

a maximum quota equal to its basic ‘quota multiplied by a coefficient.}

This coefflcient shall be that fixed: pursuant to the second .

subparagraph of Article 25(2) of Regulation (FEC) No 3330/7“ for the. -

period 1 July 1979 to 30 June 1980 T

Ir necessary,-the basiec quota referred. to in.paragraph 1 shall be

" corrected so that the maximum quota determined in accordance with

_'paragraph 2: . R S "=Q: e »\g' ':.f‘

-. is not less than 65%

of the technical productlon capacity per annum of the undertaking in _

question

. The ba51c quotas established pursuant to paragraphs 1 and 3 shall be

fixed for each undertaxing as set out in Annex II : o ok

»Isoglucose—produ01ng undertaklngs whlch have not produced any during

" the reference period referred to 1n the second subparagraph of

’ paragraph 1 and Whlch can be shown to have resumed systematic

productlon during the period referred to in Article 8 shall be. .
allotted a bas1c quota equal to the highest volume of their production
attained during one of the following periods: '
- 1 August 1976 to 31 July 1977,

- 1 July 1977 to 30 June 1978.



10.

-4 -

A maximum quota, determined in accordance with the provisions of

paragraph 2, shall be allotted to such undertakings.

A basic quota shall be allotted to undertakings starting systematic
production of isoglucose during the period referred to in Article 8
within the limits of a Community reserve quantity equal to 5% of the

total of basic guotas established pursuant to paragraph 1.

The quantity of isoglucose produced during the period reférred to in
Article 8 which:
- exceeds the maximum quota of the undertaking,

or
- was produced by an undertaking not having a basic quota
may not be disposed of on the Community's internal market and must be
exported in the natural state to third countries without the

application of Article 4.

For the quantity of isoglucose production which exceeds the basic
quota without exceeding the‘maximum quota, Member States shall charge

a production levy on the isoglucose producer concerned.

For the period referred to in Article 8,the amount of the isoglucose
production levy shall be equal to the share of the sugar production

levy, as fixed for the 1979/80 sugar year pursuant to Article 28 of

Regulation (EEC) No 3330/74, borne by the sugar manufacturers.

The Council, acting by a qualified majority on a proposal from the
Commission, shall allocate the quotas referred to in paragraphs 5 and
6 and shall adopt any general rules necessary for the application of

this Article.

Detailed rules for the application of this Article, which shall in
particular provide for the levying of a charge on the quantity of
isoglucose referred to in paragraph 7 whicn has not been exported in
the natural state during the period referred %o iﬁ Article 8 and fix
the amount of the production levy referred to in paragraph 8, shall

be adopted in accordance with the procedure laid down in Article 12.".
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4. The following Annex Il ;s added:

"ANNEX II

: : ] S : - :Basic quota in :
Undertaking t  Address of Registered Office ttonnes expressed as:
: _: : : 'dry matter :
: Maizena GmbH '+ D-2000 Hamburg 1, Postfach 1ooo- ~ 28 000 :
": Amylum SA .t rue de 1'Intendant H9 B-1020 : ;
s : .+ Bruxelles : 56 667 :
: Roquettes Freres : 17, Boulevard Vauban ; ;
: SA o : F-59000 Lille . : 15 887 :
¢ SPAD : 15063 Cassano Spihola; : ;
: I-Alessandria, "casella : :
: :” .postale 1 : 5 863 - :
: Fabbriche riunite . .
: Amido glucosio . ¢ 4 L : - :
: destrina, SpA : Piazza Erculea 9, I-Milano T 10 706 :
: Tunnel Refineries : Thames Bank Hoose, Greenwich : , : :
: Ltd . ¢ UK-London SE10 OPA : 21 696 L
- Article 2

1. This Regulation shall enter into force on the day of 1ts publication

in the Offlcial Journal of the European Communlties.

_é. It shall apply w1th effect from 1 July 1979, with the exeeption of
‘»vArtlcle 1€2),. which shall apply with effect from 1 JuLy 1977.

_3.. References to Regulation (EEC) No 1293/79 contained in acts ,
adopted in 1mpLementat1on of Regulatlon (EEC) No 1111777 shall be

'construed - as rererences to this Regulatlon.

Thls Regulation shall be binding in its entirety and dlrectly applicable"'
in all Member States.

Done at Brussele, ' : o - .. For the Council



Proposal for a
COUNCIL REGULATION (EEC)
amending Regulation (EEC) No 1592/80 on the application of
‘the system of production quotas in the sugar and isoglucose
’ séciors during the period 1 Jualy 1980 to 30 June 1981
- THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establlshing the European Economic Community,

_and in particular Article H3 thereof

Having regard to the proposal from the Commission,

(M

Having regard to the opinion of the European Parliament

Whereas Article 2 of Council Regulation (EEC) No 1592/80(2)

applied to the period 1 JuLy 1980 to 30 June 1987
the production quota system for isoglucose
provided for up to 30 June 1980 by Council Regulation (EEC) No 1111/77 of
(3)

- . - .
17 May 1977 laying down common provisions for isoglucose , as last
amended by Regulation (EEC) No 1293/79(H)

Whereas Regulation (EEC) No 1293/79 : amended Article 9 in
Regulation (EEC) No 1111/77 and thereby introduced the aforesaid
production quota system for isoglucose with effect from 1 July 1979;

' Whereas in Cases 138/79 and 139/79 the Court of Justice of the European
Communities, on 29 October 1980, annulled Regulation (EEC) No 1293/79 on

the ground of an infringement of anessential procedural requirement; whereas Article 2
Regulationv(EEC) No 1592780 applied the production quota system, as

established by the now annulled Regulation, to the perind 1 July 1980 tb

30 June 1981; whereas,in order to avoid any doubts as to the legality of

this provision,it is appfopriate that, in respect of the same period, the
aforesaid Article 2 of Regulation {EEC) No 1592/80 should henceforth

contain a reference to Article 9 of Regulation (EEC) No 1111/77 in'tﬁe

version coﬁtained in Counéil Regulation (EEC) No /80 of 1980

amending ReguLat1on (EEC) No 1M111/77 Lay1ng down, common provisions for1soglucose(5)
‘HAS ADOPTED THIS REGULATION:

(1) 0J No C

(2) 0J No L 160, 26.6.1980, p. 12
(3) 0J No L 134, 28.5.1977, p. 4

(4) 0J No L 162, 30.6.1979, p. 10
-(5) 0J No L

-
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Article‘1

Article 2 of Regulation (EEC) No 1592/80 is hereby repLaced by the
followlng. : : '

"Article 2

1. Article 9 of Regulation (EEC) No 1111/77 in the version as amended by
Regulation (EEC) No /80 shall apply t6  the perjod 1 July 1980
to 30 June 1981. ' ' :

2. For the'pe}iod‘1‘July 1980 tn 30 June 1981 the bnsic'quota of each

' isoglucose-producing undertaking shall be that applicable. during the
period 1 July 1979 to 30 June 1980 pursuant to Regulation (EEC)
No /80 ", T

Article 2

This Regulation shall enter into force on the. day of its publication in
“the Official Journal of the European Communltles;

It shall apply ~with effect from 1- JuLy 1980

" This Regulation shall be binding in its entlrety and dlrectly applicable
"in all Member States ’

,

Done at Brussels, - ~ R "_ For the Council ..



